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"It is not difficult to show that the waging of war and the administration of
justice, however diverse in appearance, are merely two different species of a

single genus. The essential purpose of each is the same, though the methods

are different. Each consists in the exercise of the organized physical force of

the community."

J. Salmond, Jurisprudence, 140, London , Sweet & Maxwell Ltd, 1930.
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J. Salmond, Jurisprudence, 144-5, London , Sweet & Maxwell Ltd, 1930.
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H.L.A Hart, "Punishment and Responsibility" Oxford, UK Clarandon 1968, pp.4-5.
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Van Der Haag "Punishing Criminals" New York, Basic Books 1975, pp 6-24.
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(12N OV ITPON NX NN NN AN Hobbes VvoIvn 7inns” 11902 DWIND

"For by this Authoritie, given him by every particular man in the common
wealth, he hath the use of so much power and strength conferred on him thay
by terror thereof, he is enabled to form the wills of them all. peace at home,
and mutuell ayd against their enemies abroad"

Hobbes, T. "Leviathan" abridged ed. F.B Randall, ed. square press 1969 (orig.
1651)
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Hobhouse, L.T "Liberalism", Oxford University Press, 1964.
Lukes, S. "Power: a Radical View" Oxford University Press, 1978.
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Nozick, R "Anarchy, State and Utopia" New York, Basic Books 1974.
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Weber, M. "The Theory of Social and Economic Organization" New York
Free press 1964.
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NN YN I 092 NYNI NON NIIN DY TN XOW PPD NP THN DV
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NI MAPN PIPIYN) INNONN 12 NN 2PN DN ©IPN 0) (112N NYN Hva

DMININ MN2N 0NN ,TO OXNIIIND DY NV MTYS5IN TINRINKD NN M THN
1009 DMNIND NROIIN M DY NONNN IN NIAYND

TINVOVN MDNDN NN PAYND MONDN NNTNHD ONN MNPIND NONYN 1YY DOYRY .16
.PINN DY DI2WN DY DNWNIY DY NNOPNN

I.P Robbins "Privatization of Corrections: Defining the Issues" 40 Vanderbilt

Law. Rev. 813 (1987).
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MONO NN NN D Ny 1986 Mmwn TORPINRN PTN ONY NOVHY Ny .17
N 511 PIAYNY T2 NPINK PAYND MINDN NPTND PRI NIVITNDN NMNVOY
:TPVIIN NOVYYND IMNMD

"Incarceration is an inherent function of the government and that the

government should not abdicate this responsibility by turning over prison

operation to private industry".

Mayer, C. "Legal Issues Surrounding Private Operations of Prisons" Criminal

Law Bulletin 22, 309, 310.

MO NN, MIP. NPNTNN NORY NXR DOYN NXIDI MNPNN DY NVITNI DIMNN D) .18

9910 NN PN DY N 7 N3 NID NHYINY DMV DININD PAIYND I VYN
PYNRN MOLSNNN NYAPY MON NYYON HDH2 VINNY INK TOMI YN TNV M2 MY
, 72 PIDNR OMPYD NNYT NNODD PNN DY NV PR. NMDT MDD NPVIPY

ANYTOMPY IR TINDY NN

Dilulio, J.J, "The Duty To Govern: A Critical Perspective on the Private
Management of Prisons and Jails". In Private Prisons and the Public Interest

155-178 Rutgers University Press.

MDY NN NODN ,NINDIN JPNNA NI D52 APy XN NYNYNN SV NTPIN .19
N2WA NV UNIN DIMNYN DPRY NONX JY NDIWAN NNV XIN NIV 1NDHW

PN TP MNIPN, MIPAY XIN DIDN MWIN DY DTPIN .OMIPN NIOY Sl

INODIN NAPN DY NINNX .NPVIVY PYN MOLONN NYAPN IMON PN NONIN, GON1A .20

Y2 ,MMLONNA NDDIANN OXMINYN NTYN. .DNINYD NTYI MOLINN DY NIYY)
DIPPYY MMIANDN NIV NNMIND DMMIN DIDN PWIN MXYNN DY 97N

NMP29N NPIININ

Sy NNV, MPXA MYNNINIL, NPTHNY XN ONPIND MANNY DOV NVISNL DONTH .21
MONON P2 NT NIPNL PIND IPN. Y09 DNY MYSNHNA NIN NINAN DOIN, NTMOND
.IYN2D MONON P, NYNY DOLVNY

P2 NTION NIVANND MIPNX THPNPIND PIPITVONPIY DIV 1T TYND DX TINNDN
I9192 1IN PHNN NPN MPIAY NI ,YNIND DIND PAY ,UNYN NN DOP0NN 0INN

DYNRY MIND ,0°3MON )3 DY MNTONY MNIN DY NN THYN ¥ ONDN MPYY .22
ANY NPTHN NN DNXON NN YT DY ©IN)
VAYNN 12 PIM DRI ONDNN MPYN NN 7IOYY  1INIIND NOONN
TPV VAV MIND NPND NIA1N YD NDNN YNINN
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"Obedience is owed to the legally established impersonal order. It extends to
the persons exercising the authority of office under it only the virtue of formal
legality of their commands and only within the scope of the authority of the

office."
Max Weber, The Theory of Social and Economic Organization, pp 328

20¥2 NNV NYTN NNN YD VIS O TIT NI NN IWURD ,NNSY MOINON .23
NN AN IMON NI MDY ST JY POYINN IMON 1A NNY HYW MOINDN NNISNND
SJTRD VAYNT NN NN NIVNI ,THN DN PNVIAY TIVNNN Y211 IND

PP IN MOYA PIAS PPANN VNI PA NTIND MIPDY MDWN NHNMP, MNDNN TIvNI .24

192N T2, DMV IX DIDI) Y VI

"the official works entirely separated from ownership of the means of

administration and without appropriation of his position"

(pp 334).

. TPANI DNNIN IR, NIAND DY DNPNVPITI DXV IMDN YN OOMIN 2 DOIN .25
MPYN DY PPNN IDND IMPNN, MOYAN PAD MMSIVDPNTND P2 NTINN T

ONP, MOINNN DY I NDINN PIAINY MNDNN

NYNINN N9ANY Y9N 9NIDN 723 NN MIAN

NN HY NNHININ NN MPXD MYNHND MIPNY MIVANR PRY, NNIVPM PIPY NMya .26
,DNDWN DIVYNDY DNPIVWD SXINK P MK TYNX 1PV NIIND IMON N2
78D INYN ,0YTP ,NIVIND D) NON

42 NVIN YAV PN ,TPVIAN NIANM NYWNNN DY NN P2 W ¥ 1IvW DIPN 951 .27
SV NMNND N NN N2 IX NPPN DY DIPNA 1PN .NIINN NIIVD MINININ
MO N2 OXTAW, 555 TITA .NPTNHN DR IO NPIND Y NI NIAND NOMIN
NN DTV NMIDT NNIN DIANNY TO PNISPN TIOND TINNND 01D DN VI
.DNPYOYNI LIN I9INI DMDN DN 1D IV WoN

MYIN P09 TIRND NOWVNNN DY TIDOVNIN MINDN DY NIAYN YT DY, Nwynd 15 .28
SY DNMYN NN DN YIND NI YN MDD NP2 NN DY WP NTAND NYNIND
.N92NN T PONRN YV NIAY HYA TONPTHN VIVNN NOIYN YT DY IWIYIV DIPOND

SY MDD NOYAN DY 219NN DXMYD ININN NI NOYIND 7PNV ¥ NPT .29

DOIN ,ND WY MON 1D PYN ONDISN HNPdNN TIN) DISRNY NDID NPT .MINIIN

, NI DY NINNN XY PP ,NPTH NPND NOTN NN 12 DY NINNN NN ON
.MPOYN MONON NONY
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Hinsley, F, "Sovereignty" Cambridge University Press, 1986.

NYIP DY NORYM NN D1 DN OV NMOND DY NDY 20 0N MNINM MNPV .30
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NDXN NV OITP N9 DY NPVLIY MV DITP NIV I MNVIY SNOVNN MOV
okl
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“...in a democracy grounded on the rule of law and public accountability the
enforcement of penal legislation, which includes prisoners deprived of their
liberty while awaiting trial, should be the undiluted responsibility of the State.
It is one thing for private companies to provide services for the prison system
but it is an altogether different matter for bodies whose motivation is primarily

commercial to have coercive powers over prisoners.”
Sir Leon Radzinovicz, The Times, 22 September 1988.

"...to continue to be legitimate and morally significant, the authority to govern
those behind bars, to deprive citizens of their liberty, to coerce (and even kill
them) must remain in the hands of government authorities ...The
administration of prisons and jails involves the legally sanctioned coercion of
some citizens by others. The coercion is exercised in the name of the offended
public. The badge of the arresting police officer, the robes of the judge, and
the state patch of the corrections officer are symbols of the inherently public

nature of crime and punishment."

Dilulio, J., The Duty to Govern, in McDonald, Private Prisons and The Public
Interest, P 173.

"So long as we send men and women to prison, we have to pay attention to
what happens to them once they are there. It may be a sad truth, but it is a truth

nonetheless: in a democracy, the prisons belong to the people."

Prof. Micahel Walzer (n9nyn 7985 1290w N1y M)

2722 MMNNYN NPIMYIIN NPNHVIYN MNINPDN 11PN .)

M2A7Y) PIIIN YT NNMIY NPNVOYN NMIDNDN DY NPT D NN T P9 NNoNa .1

TMDND 1N YR NMDND D NN MPONY ININ , 0NN 1901 KW DININD (1T

NYYAN DXPONX NXIDI D NI 1D .TOITIND NPTNHD YTYO 1IN MNNYN NPV
AON NYTYYA NPIDND NINONA IO dNIND 23530 PN 1M N3

D30 VN, NNNIRD MPONY XN 19N9 POV DININN I3 TAN 53 MNDNOY N1 .2
AN TPNPIND NNVIVI IPNNN JNINN NN NPPNIYY W99 TNY Y5 PR D
SN NP TN DRI ANNN MI0WNN
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N5 NI NMNVIINI WIIYW MVYYY NI¥1NN DY N9V NSt

SY NPPYIN NITHN NMDND DX PIARNDN N NI PN UPad IMNX PDWURID NN .3
.91 NDY MNOINI VINOYW MWYD NPTHN DY NPDOVNIN NMDT— 1MNN 29

: N2 1982 Prof. D. Lawrence > 5y now Ny ynNan .4

"Any discussion of the exercise of governmental powers by, or delegation of
such powers to, private actors immediately runs against the difficulty of
precisely defining the powers that are governmental. Almost any power or
function exercised by a government, particularly a state or local government,
can also be exercised, unremarked, by some clearly private actor.
Nevertheless, while this initial barrier might not be hurdled, it can be
bypassed. Accepting some fuzziness at the edges, we do recognize certain
powers as essentially governmental: rulemaking, adjudication of rights,

seizure of person or property, licensing and taxation. These powers share the

element of coercion, of making someone do something he does not choose to

do or preventing him from doing what he wishes to do. Normally, when such

powers are privately exercised, the private actor's right to do so is grounded in
the consent of those affected — in contract — or in the ownership of property.
Public exercise of the powers, on the other hand, depends on neither contract

nor property rights."

D.M. Lawrence "Private Exercise of Governmental Power" 61 Ind. L. J. 647

(1985).

SV 2N INOYIN D NN Lawrence Y8nv 1NN DV IMYn Nown N2 Mpon .5
VIDN (19991 1PNNNK NDY) N2 YINOYW DMWY NMDND NOYOIN MY ,7M0 M3
1919 N2 YINPYW DMWY TRNNNN NT 1NN DY ITTHIA 1122 MIND PN INODIM

MONON NOYAN NX IWIPN IMNNA T NN w8 Prof. Frank. I. Michelman .6
SV PN 10NN NINIDA TPNRNN N NN INN 2 MYIDN — IDOVN0N NNPNRY
DX0I9 DY NI NI PYAND TP MOYIN YaN IONRY VI MuyD nNowvnn
NDM L NPIPN NMYINNI DR NITHN NVAIV NNONI NPTHD OIPNYNN
DYNN DXDOHN HY DMK NITNND MOND NOYHN NMYNNNI NN ,DDOD92 ONYWIMN
217 MYIDN DY DXODIANMN

"One Might intuitively think that a state's sovereignty must consist in some or
all of the special S R Z Htlhd as a legislative authority; or in the crucial
F K R LithntdRés (through exercise of those powers) about the basic allocation
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and definition (or "structure") of roles and functions in society; or in the

special ("political") S U R F Kf\tNokdevthat characterize it.

It might seem that there is no great mystery about how to distinguish "the
states" from "the people". We know perfectly well, granting that there are
intermediate hard cases, how to distinguish governmental from
nongovernmental SRZHdddY IRUPV RI R UJDQyéribeds R

distinguished by their acknowledged, lawful authority — not dependent on

property ownership — to coerce a territorially defined and imperfectly

voluntary membership by acts of regulation, taxation, and condemnation, the

exercise of which authority is determined by majoritarian and representative

procedures."

F.I. Michelman "States' Rights and States' Roles: Permutations of
"sovereignty" in 1IDWLRQDO /HDJXH R, 8&YaN ILHIV 11%5
(1976).

DN NNODIN MINDI IMDN N2 MNN DY BN 0127 IN Prof. Joseph E. Field
NYINN TI9 >NYA PYHN D) NN ONNPPM IMD N2 NOYIN DI NN NN —
:NPTNRN Y722 92°59N PONN DIN PINN

"Prison privatization represents the government's abdication of its most basic

responsibilities to its people. Under the Constitution, the government is to

provide for the "General Welfare of the United States." Even if the
government's only duty is to assure that basic services are provided — not
necessarily by the government — privatization can be viewed as a move by the
government to detach itself from this responsibility for the sake of private

values, including the profit motive.

The construction and operation of a prison has traditionally been a government

responsibility and an indispensable part of the administration of the criminal

law. Corrections is not separate from the criminal law: rather, it is a

component of an integrated criminal justice system. Just as the state is

responsible for promulgating the criminal code, it also has a responsibility to

see that the laws are enforced and its offenders are punished. Transferring the

-17-
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provision of corrections to the private sector is tantamount to transferring an

important element of government responsibility.

Not only corrections one of the government's most basic responsibilities, it is

probably the most sobering. The ability to deprive citizens of their freedom,

force them to live behind bars and totally regulate their lives, is unlike any
other power the government has. The responsibility for corrections goes
beyond issues of cost efficiency and touches on whether a private company

should be able to regulate the affairs of a citizen deprived of his freedom."

Joseph E. Field, Making prisons private: An improper delegation of a

governmental power, 15 Hofstra L. Rev. 649, 668-9 (1987).
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"To remain legitimate and morally significant, the authority to govern behind
bars, to deprive citizens of their liberty, to coerce (and even kill) them, must
remain in the hands of government authorities. Regardless of which
penological theory is in vogue, the message that those who abuse liberty shall
live without it is the philosophical brick and mortar of every correctional
facility — a message that ought to be conveyed by the offended community of
law-abiding citizens, through its public agents, to the incarcerated individual

... The badge of the arresting police officer, the robes of the judge, and the

state patch of the corrections officer are symbols of the inherently public

nature of crime and punishment."

Dilulio, J.J., No Escape (1991) New York, Basic Books, p. 197.

™A NOYaIM 517 — NIAMNNNN MPOND NMNX OININ DXNIND ONMINAND 210N .19

2910 NN NMPNANI NI>TH MTHMNN NPTYSI NPNVOY NMMOND NN ITH N1 1D

NN OV NIANT NNIDN JY NNWIN DR NMMDND NOYIN .NINK TPNIAN MNINND
JPDYVNN 2N NYION DY DDINN MOIPINT MNIPY NN MNPV NP

"The problem of prison privatization is that it illegitimately exposes the
prisoners to private or corporate purposes, and it sets them at some distance
from the protection of the law. The critical exposure is to profit-taking at the
prisoners' expense, and given the conditions under which they live, they are
bound to suspect that they are regularly used and exploited. For aren't the
purposes of their private jailers different from the purposes of the courts that
sent them to jail? All the internal rules and regulations of their imprisonment,
the system of discipline and reward, the hundreds of small decisions that shape
their daily lives, are open now to a single unanswerable question: Is this

punishment or economic calculation, the law or the market?"
Prof. Michael Walzer (v 0oy 7185 100w 70y 9 N71)0N1)
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"no government entity can by contract deprive itself of inherent powers
necessary to the performance of its functions or of power or duty imposed

upon it by prior express statutory or constitutional provision."

Batson v. Pleasant View Util. Dist., 592 S. W. 2d 578, 581 (Tenn. Ct. App.
1979).
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"The State's authority to levy and collect taxes constitutes a sovereign power

that may not be delegated to another entity. ...

This principle does not mean that state and local governments cannot, as
presently authorized by statute, hire outside entities to assist in limited ways

with the administration and collection of taxes.

As explained in the prior Attorney General Opinion dealing with contracting

for the management of prison facilities, however, state and local governments

cannot enter into contracts that would abdicate control over the governments'

inherent powers, such as the power of taxation."

(MPNA NS NWITIN)
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"They are not just running the soup kitchens."

Today, the U.S. military contracts out more than just catering and laundry
responsibilities; and more the just billion dollar infrastructure or fighter-jet
contracts. The federal government now also outsourcers combat-related tasks
and responsibilities; in zones of conflict. For example, it is becoming
increasingly commonplace to find private agents at the situs of conflict as
communications specialists, intelligence operatives, target selectors,
surveillance pilots, armed security and peacekeeping agents, hostage
rescuers, interrogators, and weapons systems operators. Additionally,
contractors serve as strategic planners and military advisors in the field, in
the Pentagon, for foreign armies, and across the United States as ROTC

mstructors.
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In a word, then, we are witnessing the emergence of contemporary
"mercenaries" carrying out the assignments that were previously and
exclusively reserved for uniformed American soldiers entrusted with combat-
related responsibilities and disciplined through the military chain-of-

command.

But, however civilized, skilled, and professional he may be, he is still not an
American soldier, sworn to uphold the Constitution and governed by the
Uniform Code of Military Justice; instead, he is a private agent, principally

motivated by profit."

Jon D. Michaels, Beyond Accountability: The Constitutional, Democratic
and Strategic Problems with Privatizing War, 82 Washington University Law
Quarterly (2004), 1001, 1019-20.
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: 27N YPINID

"Military  privatization threatens this framework of coordinate
decisionmaking. The potential to outsource combat roles necessarily carries
with it opportunities for the Executive to wield powers unimaginable were it
limited to the use of regular, U.S. troops. By shifting responsibilities away
from America's armed forces and delegating them to private contractors, the
president can circumvent constitutional obligations to share warmaking
authority with Congress. Privatization, therefore, may destabilize the delicate
balance of powersharing built into what Dean Harold Koh calls the National
Security Constitution, by weakening a critical check on presidential power —
a failure of constitutional governance — and also by engendering a level of
distrust and sense of disenfranchisement among the population writ large — a
failure of democratic legitimacy. In The process, the People lose control over
the helm of national security policy; and' institutionally speaking, once lost,

such control will take time and considerable effort for Congress to regain."
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Jon D. Michaels, Beyond Accountability: The Constitutional, Democratic
and Strategic Problems with Privatizing War, 82 Washington University Law
Quarterly (2004), 1001, 1052-53.
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209N IMON N2 NN OT 5Y NNDYIND DMINIANM NP0 YAPI RI TWUR ,NTIPD

IUND — Step-in-N N DY IWPNI RN¥ND) DMYIYNI DITONA DN DMIDN .10
NN NOYAN DY NIPNA PIITD NNAN INND 1T 53 XYY KD 28 7ON PPN NNDNI
PO NN NNON N THN Step-in SV NIPNA I PNIN IRNND 00NN SN LN
995 NNNND XY TO A0 PHINN NN PIND TO) DWOPY NP NMINDD WY DINIODDI
95 9TYN MIAIY VIS DI IMD N2 DPON YW ONTIAY NITONY NPPPNA 109
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90N .ONTIZY NP POPYI IN PIYINI NNND INY PIITN ONN NYRYY MON»NN
— NPT DONN TIVAL NP NXY NPINN MM 12)D 1TON 9D ITYNI D) DMP
DY YN2INN VAVNN I MNTN NONM P20 WNN DY NITON D ITYNA 191 PON — PN
099997 PIND MINXIN PIYD NN YTV ONMINX INT D NYAPN LYNY) PTAIW 1IN

TIAD INIY 29D — MONDN NPNPIN NH1IN 1IN MY DMNIYNRI DITONA MY 10N
:TIPOYN APYNN NTYY NYIN PYN .0 ROV MIVNN

DTON - 7OMNYRY DMTON” 00PN, MIAPY NONDINN N NOION
TUN TV - NDYOND NTNRN-FMNN NINY NPIPOYN MNINND NN ONPN
- DOVYYN FOPND NNPNA - MIAPY  PIPYN TIT DY NN NHVHNN
VIAPS MDNDM NPNNIY NOVNNT PR : INK YD) . T2D1 7DMIVI) DITON
TID>-NYAN .NOION PIN DY IMIN ,PPINNM 29-9Y NION 7OMNYRI DI TON”
NI DIDNY NOT L,0MNNN NIN) PIND POV PIPYL DPYNVY N

...D95N »12>72) NIONA

NDION M WY IV YPNAM 1IN VAYNN PN ,NDON2 YINWI NT TID NIPY
DYNN NN DX OWNIPN PONPNYRI DITON” DY DNPIPND IXPN 1A NN
DYITON WM2APY NN NMOND - PNN) NYVNND - NYNINN MYIN ) ,N»THNI

72521 DMIWN

- OYRIN PPINHKN YA DOYAPI DMNYRI DMTON MDY 1T TID> NYan .29
NON V1IAPO NINN NN ,NOVNNND NYSINND MYIN IUR TVl - DYN IND)
NNV 9D) .PIND POV PNIPYI NNV NAVY 7152 DMV DITON

: (504 ,0v) >O)w NVYI92

DY2MN YOPNYRI DTONY 1D ) NNN OMNNN NN PINN NOOY Py
YW DYINAY NON ,1IPOYA ITYN XD NP YD) ,NDI0N PIN2 OMIPN NN NINND
- O 120 TITN NMNX NN ,PYN-TNY N WRD-TINY Nt .7251 DXPIN

1,793 DMPMAPY

NN DWVIYN DN DNMIN 9D DM XMNND NN PIND NODOY PNIPYN)
DTN MDY DY NN ; NMDNON N NMVYIN NTIAN HVIPINTN TOWNIN
DN OMNN DMIAT DY DIPNND - ORI NYN DN DYV NONR OIPYY D)
YT¥2 NMDND 1D NYNIND NI ITYN XD D2 - IO PNIPY IMNX DY D)
MV 291D VIFN DY NNNDY ,NNNMNN DOWIN NXIAP XTI N TN DTN
INDOWA P INNYD P IMNY NON ONIPOYN TAN DD DNYHM NOYUN
NPNT WAP»Y DX1MN DMIYNRT DX TON 2 NNIN YNIVN ,0INND OMPOYa
SV DNYIAPY RONX MOND MPN XD NOWNNM 21 ,NDIDN PYRIN PPINNKN YT

1.7252 DMV D TON
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NOWNN WNI ) INIYD DX2IYD 2IMIYD VYYD APYND NIV ,11163/03 872
2NV

VNN ININY 29 ININD TONI YN NYYNN MOV NY PYN DN DY PIIRNIN .12
:TIVOYN APYNN NTY NYIN PYN .0 NIV

DN DY MNND NN NNONX NOVNNNY T RONX NPN 1IATH NNIPON 637
1OV NN NN MYRI ITON NVONN N NVINN .TPNIND MDTY MINN DV
NNOIND :INK NYI .NTAD NOION NYIONDI NDION VW NNYIOND NN NNM
o) ,NYWNNN YY DPIPYN NNIDNDD DMNNNT DIMDN NIV ONIPNN

229 19272 AN 1o

NYNNN MYAPHNN DY ,NOYND IMIATI NIADNY 29D :-Dy-9m .64
S TIO-PIND 32 PYD NINNND NYYNNN DY TPIPYN NMOHD DY MOVINN
SN DY TIDY NMDTA YNAD NN NNMONX 71PA0Y NDANNN NN ,NOWNNN
NOVNNN NYDPY NVONN D ,NININ NNYT INNA IRIN NOWIN 112N
TION MMDTA NYNAN NN NVINNY XOX TIY XD [, NN 1D NOONN NIMIYI
VONNDY NINDIN KDY NIMN KD NOUNNN D [ RXDNDN NN PY0) .TNN DY
THON DY TION NMDIA NYNS N NNVINNY DYVLN I 1Y NVIDNNY NVONN
oy VONNY ,NIPEYN TIT DY ,NOUNNN NN TERYIY MINNX 1D D) NN
951 - 19 DNAD NN PRI - NVIINNY 29D TPNIND MDTY MINN SV DD
ND TN DY TIDY NDTA NYNON NVINN - NVINN NMIN DY NN ,0IPN
NION 1T OYVN D) .NIPYN NMINDI NVIDNND NIV NYWNNN NN
NMdNON NOVHND MIN NVONNY  NVONN NVDNNA D DX DMNID

1.IPIPYN

NOWNN WNI ) INIYD DX2IYD 23D MIVIYD APYND NIV ,11163/03 872
INIW

DNVYN VYN — NIV NI NVIDNI MPNPIND MYI9N N

TOPNPIN DY NPN MO NP2 NVIN A NN MOR MPONN D NN NY P19 .13
DX2IVN MMPN DY D) NODIAN — NHYNNN — NPTHN DY NYNIND MYIN NMONDI
.MYNN LIVNN I DINVN)

DYIMYY YN NN MININI IO 1’2 NVI9N OINNA NP Prof. Ira P.Robbins .14
T2 YAP NIV 27NN YVAWNT 2NN NONMNND NYT NN

"My conclusion, based on my expertise, experience and analysis of relevant
court decisions, is that the operation and management of prisons is one of the
exclusive and essential functions of the modern state; therefore, the act of
privatizing prisons, if properly brought before a competent court, would be

declared unconstitutional. Another clear conclusion is that the experience with

-34~-



private incarceration has proved to be futile, dangerous and gravely harmful to
human rights, especially to the inmates' rights and dignity. If a state delegates
one of its essential functions (operating and managing of prisons), it might
find itself in an irreversible process, ultimately abdicating itself of its

sovereignty."

97 NIND YDIDMY 1T NANNYY TI9) YN PYNI 9NINND INYT INN PRYD

nNYIDA PPN PN 0PN Prof. Robbins Yv 0YNan »InNND nnand wpad 1o
INNIND DNINN DXVPN DXPII NXIIN MXINA IMON N2 NVIMN DY NPNPIND

NN
[.P. Robbins "Federalism, State Prison Reform and evolving standards of
human decency: On guessing, Stressing and Redressing Constitutional

Rights", 26 University of Kansas L. Rev. 551 (1978).

[.P, Robbins "The Impact of the Delegation Doctrine on Prison Privatization"

35 UCLA, L. Rev. 911 (1987-8).

I.P Robbins "Privatization of Corrections: Defining the Issues" 40 Vanderbilt

Law. Rev, 813, (1987).

I.P. Robbins "Privatisation of Corrections: A Violation of U.S. Domestic Law,
International Human Rights, and Good Sense" in De Feyter, K. and Gomez, F.
(eds.), Privatisation and Human Rights in the Age of Globalisation. Antwerp:
Intersentia (2005).

DX IND

A.A. White "Rule of Law and the Limits of Sovereignty: The Private Prison in
Jurisprudential Prospective" 38 American Criminal L. Rev. 111 (2001)

VINAY MOV YD NPPINY PIN NNDNI YN NN YIAP 27NN NPIN NOTH
HY NN MNVIYN NNID NOYHN NN NYNT NIDY NIITRND DY HVINN YDD9N wNyNn
: IPVNNN NMDND DY INN DINN DI NVITNNI JN2MI NIN TI2) DOV DY NPTIN

"6 HF JHILVODBWQYW )

The General Assembly hereby finds and declares that the management and
operation of a correctional facility or institution involves functions that are

inherently governmental. The imposition of punishment on errant citizens

through incarceration requires the State to exercise its coercive police powers

over individuals and is thus distinguishable from privatization in other areas of
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government. It is further found that issues of liability, accountability and cost
warrant a prohibition of the ownership, operation or management of

correctional facilities by for-profit private contractors."
(MPNa XY NUNTN)
970 12 NVIN DY TN YN NON PINN 991D TUNN1 .16

"6HF EHUWDLO FROWUDFWY SURKLELWHG

After the effective date of this Act, the State shall not contract with a private
contractor or private vendor for the provision of services relating to the
operation of a correctional facility or the incarceration of persons in the
custody of the Department of Corrections; however, this Act does not apply to
(1) State work release centers or juvenile residential facilities that provide
separate care or special treatment operated in whole or part by private
contractors or (2) contracts for ancillary services, including medical services,
educational services, repair and maintenance contracts, or other services not
directly related to the ownership, management or operation of security services

in a correctional facility."

NOPINY NYY NNIIND) IMOD N2 NVI DY PINA NOON NYIAP N1MIADI0 NPTN O) .17
: (VP9

"CHAPTER 21 — PRIVATE PRISON MORATORIUM AND STUDY ACT
t ORUDWRULXP

The Act prohibited the operation of private correctional facilities through June

30, 1987. The act has been neither repealed nor extended since that date.
T ERQWLQXHG RSHUDWLRQ

Limits the use of private prisons to inmates convicted of summary offenses or
offenses relating to driving under the influence of alcohol/controlled
substances; prohibits private prisons from housing federal and out-of-state

mmates."
5079 Y117Y M0 N NIV HY NOIN Y PV P NPTHI DY 7D .18

t &ROILOHPHOW RI SHUVROV E\ WKH GHSDUWPHQW

1. Except as otherwise provided in this section, all persons committed,

transferred, certified to or placed in the care or custody of the department shall
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be confined in institutions maintained by the department until paroled,

conditionally released, transferred to the care of another agency or released or

discharged in accordance with the law.

Y9N NN NYAP 1985 NIVA MNNOY SDIV NPTN DY ODDON YN DY NYT NN
:TPNPIN NN IMON N2 NVIIN 2D NI

"As a preliminary matter, it is the opinion of this office that the State must

retain custody and control over its prisoners. This is because the State may

not delegate or contract away its police powers or obligations imposed upon

the State by the Constitution. Custody and control of prisoners would seem

to include the authority to promulgate the rules and regulations under which
the prisoners will be governed, the determination as to when discipline is
appropriate and the ability to ensure that non-state personnel are
implementing the directives of the State. Any contract for the management
of one or more prison facilities must be carefully drawn in order to avoid

delegating away the State's custody and control over the prisoners."

9D N2 NVIAN — DIV NITN DY DDON YIINN NNV NPMINN NN TN NN
2990 NYNYN NVDVY SYSHN NOYIN NYNYN DXPONI NPINNM NVOY NONOY
.DYPONN

SIMPON MYL NX VI POIN DIV NITH DV O55IN YAINN

"The Tennessee Constitution, Article I, Section 1 declares that "all power is
inherent in the people, and all free governments are founded upon their
authority, and instituted for their peace, safety and happiness . . . ." The
government of the state is divided into branches or departments - the
legislative, executive and judicial. "To each has been delegated by the
people - whose agents they are - such portion of sovereignty as was deemed
expedient." State v. Armstrong, 35 Tenn. 634, 654 (1856), quoted in
Richardson v. Young, 122 Tenn. 471, 492, 125 S.W. 644 (1909).

Nowhere in the Tennessee Constitution is there found any authority for a
department to vest sovereign powers in non-governmental entities. Long ago,
the Tennessee Supreme Court noted, "The delegation of sovereign power is,
in itself, an act of sovereignty, and can only be made by the [*5] constituent

body in whom the original power resides, or by its express authority." State
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v. Armstrong, 35 Tenn. at 655. In the case of the three departments of
government, the constituent body in whom the original power resides is the
people. Id. The sovereign powers delegated by the people are trusts which
must be exercised by governmental officials personally. Id. These trusts "in
their very nature and intention, must be exercised in person, the idea of a
transfer or delegation thereof being in direct opposition to the design and
ends of their creation." Id. at 656. Consequently, a department may not
transfer its sovereign powers to another entity, governmental or non-

governmental, absent constitutional authorization.

Detention has traditionally been considered an exclusive prerogative of the
state. Medina v. O'Neill, 589 F.Supp. 1028, 1039 (S.D. Texas 1984). In fact,
it has been said that "A state has no higher duty than the preservation of its
governmental integrity by the enforcement of its own laws, which
inescapably includes the maintenance of an effective state prison system."
Newman v. Alabama, 559 F.2d 283, 288 (5th Cir. 1977) cert. denied 438 US
915, 98 S. Ct. 3144, 57 L.Ed.2d 1160 (1978). The custody and maintenance
of convicts is "an essential part of the administration of criminal laws enacted
for the protection of the public." Jones Hollow Ware Co. v. Crane, 134 Md.
103, 106 A. 274, 281 (1919).

It would appear that Tennessee courts would take a strict position against the
delegation of sovereign powers to a non-governmental entity. As applied to
the instant situation, such an approach would forbid the delegation of control
over inmates to a private corporation, although a delegation of something

less than control may be permitted. [*10]
It is a long accepted principle that:

A state may not, by contract, divest itself of the power to provide for the

lives, health and property of its citizens and the preservation of order."

(MPNA NS NWITIN)
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POWN NY 1DIMN NN PO NXIN NPPI NVDIPN NPIND VIVNN Nd DY INT PO
1T P2 MYTN IPON) NPT PO .AMD M NVIN DY TPNPIND NYRYI MY
) MPDNY R VIV 1PN THINPIN NVIANN D NIPOND YHN 1IN TIYRI — VIVNID

NN MIPN NVIOIN

Res 2004-10492, Sala Constitucional de la Corte Suprema de Justica.

N2 — 7292 PPON NVIBN DY N IITHY NI NVINN NPNPIN DTN 1IN NYT
DNNNPN NPHNY NMDND DD .NPTHN T YT NI NOYIND NPIDNON PN MY
NVPNYRYNN NMNDNDN D) 19 N1TNH XTI DXINIY 3772 1IN IMDN N2 DV ONNNN
YT2IY YT YY) NN NN M2 TINA 21NN P DXPONRN DV "IPOIDY” NIV
IRV OIN ND2 VINYY MVYYY TN N 12 280 D92V T HY 190NDN 21770 Y0 1IN
IWANDY (ND2 WINOPYW RIS MIYIN MINAD 1DY INNKD) DNNNN 12 NHDD I3 1Ty DY
) WYTN LAVNN N2 .NDA PNIDN VINY NOYY TIN ,ITO VOVYND NPTNHN YT
DN D PO T2 DY YSINND 5127 NN IO NI W INYP TN MM NI WIDIYN

LMD YN MPY OITIY I DY P

PTAD OP5IN PTO MMYPN NMODNDN DI IR NNYY W 1D NI VNN NYT
NYIVY MPXA NMMDND P NNXYY NINY NPTHN YD ,NDIY 00NN MINNN MMIN

VINIAD NUMNVYN MVYIN DY NPINK NDPVNN NPIND NIRIN NN NI9N 752 (residual)

9MDN N2 TIN2 NPNXH VXY MMDND NIAYN YD NAD LIWHNN .MMY PTN I DY
PTRD APTIN NDND DY NIV YN YW 1200 1NN 1D 1YW

DVMVN MYIN NMDNDA NYNI D) YW IMD N2 NVITNA YD 1IID VLIWNN VY
9Y NPNIYN NN NNNY DY PONY 191D MPN NPTHN D NI VIVNN PVNY NMPON
T HY NPPIND NIPYD DRNNA YD DMNAD 1D NN NP NVIY HD1D 9NIDN N2
D>1PONI DIV NIIYN 12 MP1A DIN ,NVOY DY NNV NINN NPTHRN DY ,PUNYN

TN AN 0PN 51

aVMID L PTN PO MINY ,DPN TY NYNIA XD NN I2T DY INDA M Ty XD
IS0 YR TINDN NITIND APY DT

(State Authority) N»T1 NMONO NOYIN NANNNN TPNPIN NIRNN N¥NI 7NN
:NPVIY OO0 TN NMNDND NIAYN DY NN NN T O IY PINYYN

SUWLFOHXDORIWDWORG 2IILFH@

(1) Every German has in every State [Land] the same political rights and

duties.

(2) Every German is equally eligible for any public office according to his

aptitude, qualifications and professional achievements.
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(3) Enjoyment of civil and political rights, eligibility for public office, and
rights acquired in the public service are independent of religious
denomination. No one may suffer any disadvantage by reason of his
adherence or non-adherence to a denomination or to a philosophical

persuasion.

(4) The exercise of state authority as a permanent function is, as a rule,

entrusted to members of the public service whose status. service and lovyalty

are governed by public law.

(5) The law of the public service shall be regulated with due regard to the

traditional principles of the professional civil service."

The German Basic Law (Grungesetz), The Constitution of the Federal
Republic of Germany (May 23, 1949), Jurisprudentia Verlag, Werzburg,
2002.

(MPNA NS NWITIN)

— »'Staatliches Gewaltmonopol'-n P5N ©XawNI M%1NI)2 IMD N2 NOYAM DN
NPV OMTY NI DOV VY MVYD N TN NN DINNNN

NN MOMN Lander-nn nNXa 970 12 YV NLYN YNID MIVAND NNOYWN
YT NN NNoN2 Prof. Christoph Gusy S nyT NN Nwpan) 1o TN 77N

12Y5) NI THN NMMNDND DY JITHIA NI 1M N2 W 9PN NN » Prof. Gusy yap
NPV DN )PIAYND 1NN KOV (TN PINY (4)33 /0

92 NPN MO P2 NOYIN NYTY — N NN Prof.Gusy ynmw npninn

NPT NIVINR DY NOD NONY NN — NPTHN NN Pon — "Hoheitlich”
NPIND XT> DY NINNPN TO> NIDT — OTRN TIAD) NYNNN YN — DXPONRN DY DN
209 DI ITY NAYND MIVAN PR I1TID) — IINNN

DYN NVIAINI DMV MDD PN D NYY ITIP IPNN NI T DY TN >TID> IPNNI

: IYWAY SWNNY PIN PDVPAN PNING DININ
"After careful consideration, the john Howard Society of Alberta suggest that
private prisons do not constitute an effective, just and humane response to the
causes and consequences of crime. We question whether the reality of
instituting private prison in Canada will result in the deterioration of the
facilities themselves, of the public perception of government and of the

constitutional protection of inmates as guaranteed by the Charter (1982). We
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also question the appropriateness of government delegating its authority to

punish to the private sector"
John Howard Society of Alberta "Private Prisons" 2002, 19.

91172 9MD N2 2200 M MXDNM DIXRNNN NYIAP ONIRD DY DTND MNDT NTYY .32
£ IOV IOV

"13. The Committee notes with concern that the management of one prison

and prison escort services have been contracted to a private company. While

welcoming the information that the State party has decided that all prisons

will be publicly managed after the expiry of the current contract in July 2005

and that the contractors are expected to respect the United Nations Minimum

Standards for the Treatment of Prisoners, it nevertheless remains concerned

about whether the practice of privatization, in an area where the State is

responsible for protecting the rights of persons whom it has deprived of their

liberty, effectively meets the obligations of the State party under the

Covenant and its own accountability for any violations. The Committee

further notes that there does not appear to be any effective mechanism of
day-to-day monitoring to ensure that prisoners are treated with humanity and
with respect for the inherent dignity of the human person and further benefit
from treatment, the essential aim of which is directed to their reformation and

social rehabilitation.

The State party should ensure that all persons deprived
of their liberty are not deprived of the various rights

guaranteed under article 10 of the Covenant. "

Concluding observations of the Human Rights Committee : New Zealand.

07/08/2002, CCPR/CO/75/NZL
(MPNA NS NWITIN)

DNYOS NRXIANY NPIPN NN TIDT ) ,07IND DY DTN MMD DTN YT MAPya .33
Corrections Act - N7)DN2 DMV O > DY IMD PN DY NHYINN MIN DI HY
:2004

([LVWLQJ PDQDJHPHQW FRQWUDFWY PXVW QRW EH HJ

(1) No person may, on behalf of the Crown, agree to the extension of the

term of any management contract entered into under section 4A of the Penal
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Institutions Act 1954 under which a contractor is required to manage a

prison.

(2) Subsection (1) does not prevent the chief executive from entering into
any contract (including a contract of employment) necessary to give effect to
the obligations of the Crown under any contract for the management of a

prison that was in force immediately before the commencement of this Act."

NVIN DI PAY IMNMD N2 NVIBN PV THM NN MWD DY MY Stephen Shaw .34
:DINN

"But perhaps the most destructive effects of privatization will be what it will
do to the concept of public service in the treatment of prisoners. That notion
of public service not only forms the introduction to the mission statement but
is the basis of all that is best in the prison system. As our most distinguished

criminologist, Sir Leon Radzinowicz, has written:

"... in a democracy grounded on the rule of law and public accountability the
enforcement of penal legislation, which includes prisoners deprived of their
liberty while awaiting trial, should be the undiluted responsibility of the
State. It is one thing for private companies to provide services for the prison
system but it is an altogether different matter for bodies whose motivation is

primarily commercial to have coercive powers over prisoners."

Surely this is the crux of the matter. Privatizing the prisons is not like any
other privatization. The question of who runs the prisons is on an entirely
different scale from that of who runs the telephone service or empties your

dustbins."

S. Shaw. The Short History of Prison Privatization, Prison Service Journal

(1992), 87:30-2.

1997 Y1772 IMO M2 DX PON YW DNTAYN NYRYY DAMNNY Wpa) D10 DIV .35
.D»VY9

SNIW N1V (International Labor Organization) »IND2n NTIAYN I TINN .36
71952 NTIAY DY YN MON NYP ,ND TN

Article 2 (Convention No. 29)

1. For the purposes of this Convention the term IRUFHG RU FRPSXOVRU\ ODER?
shall mean all work or service which is exacted from any person under the
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menace of any penalty and for which the said person has not offered himself
voluntarily.

2. Nevertheless, for the purposes of this Convention, the term IRUFHG

FRP S XOVR WhallQd iadRidet

(a) any work or service exacted in virtue of compulsory military service laws
for work of a purely military character;

(b) any work or service which forms part of the normal civic obligations of the
citizens of a fully self-governing country;

(c) any work or service exacted from any person as a consequence of a
conviction in a court of law, provided that the said work or service is carried
out under the supervision and control of a public authority and that the said
person is not hired to or placed at the disposal of private individuals,
companies or associations;

(d) any work or service exacted in cases of emergency, that is to say, in the
event of war or of a calamity or threatened calamity, such as fire, flood,
famine, earthquake, violent epidemic or epizootic diseases, invasion by
animal, insect or vegetable pests, and in general any circumstance that would
endanger the existence or the well-being of the whole or part of the
population;

(e) minor communal services of a kind which, being performed by the
members of the community in the direct interest of the said community, can
therefore be considered as normal civic obligations incumbent upon the
members of the community, provided that the members of the community or
their direct representatives shall have the right to be consulted in regard to the
need for such services.

Convention No. 29, Article 2(2)(c) and Convention No. 105, Article 1.

NTIAY 2D YaAPN 29 'ON NN NIADM JNIND DY 2001 MIVD 1021030 MTN NNONI
D91 DIWIN YT HY POYY PONNIY NON 1) 11N MPa P NIMN KN DIPON

: DMVIY
"ILO Convention No. 29, from which the fundamental principle regarding
forced labour in part derives, stipulates that the work of convicted prisoners
should be carried out under the supervision of a public authority, and that the
prisoner is not to be hired to or placed at the service of private individuals,

companies or associations."

ILON »pind nvis N> 0y TINYRIN DTN NIV INDIND DY DNMIND NIV
DONINN MW 1D 2001 MIVA NYAP ()NIND DY NINNRN DY NIRN TONN PONd
SY 7101 P2,09MN NOIX DMP TN RN HYAD 7)1 DMIIVNN DN OIPON NPOYND

: DXVINM IMD NI DYPON NTIVN

"2. Requirements of Article 2, paragraph 2(c), of the Convention
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86. The Worker members recalled that prison labour was excluded from the
scope of the Convention when two conditions were met: that it was "carried
out under the supervision and control of a public authority" and that the
prisoner was not "hired to or placed at the disposal of private individuals,
companies or associations". As noted by the present Committee, the two
conditions applied independently and therefore the Convention provided for
no exception with regard to the second condition. The prohibition was
absolute and applied equally to workshops operated by private undertakings

within prisons and, all the more so, to all organized work in private prisons."

TYINND DT INNDY XUNI MPXA0 WY INKD) NIWION PN NN TYNNa .39
D9 5Y DMWY DX PORN NX THYNY NIPN DIV MOKN 2D NYIPN (P1IYN IPND)
DNV ANNY THMI) DNIN NTOADN NPTHRN DX D) ,NININ NVION DY DMIPNA DMV
NN N2»NN NPTHN 0N DIPNA DI I ¥YAPI 19 (AN NNN AWMV — NPTNY DINROWN
JON DMIPN2 O NI RID POVIPND KION NX DM NOX NN PXANY XOW PO
NON NTIAY DY NIDIN MINAND 1Y NIINRD 29 DY IMNNN NN XNN 2D NYAP DTN
SV MILNN 1) DIPPYN NIV P DXOIVINR TNV MY NIAN WYND DIWN NID
— DONINMN YD NYIP DTN DX PON DY DIANN DINND HwNn wun) D»VIN DANN
D2VYN DXNRIN DN "NPTHN DY MPAA MY VDMLY DN MWD THy» NI
IR OX 7292 NPTNHN DY NP9 T DY NMINKD NINNND NNND MIVAN PN ¥I11daa
.D»VIAN OIANN DY DMWY O DIPONRN ITHIVIN

19732 979N VAYNT NP2 YAP 72NN TO MINK NP THY MONMNN XYM N1 .40
2NN MNP XIIN NMLOY NPINNI MUYND NAMN DXPOX NTIAVN D

BverfG, 2 BvR 441/90 of 1 July 1998.

NIV DTN APY IMINDIAN NTIAYN JNIN TINND NIVNN N 1IN MSIN 41
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